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icerns  the  qualifications  for  candidates 
section  8.100  sets  forth  the  qualifications 
id  county  officers.   Under  Charter  section 
1  officer  of  the  City  and  County.   Charter 
_^^_^__  in  pertinent  part: 

No  person  shall  be  a  candidate  for  any  elective  office 
nor  shall  be  appointed  as  a  member  of  any  board, 
commission  .  .  .  unless  he  or  she  is  a  resident  of  the 
city  and  county  and  an  elector  thereof  immediately 
prior  to  the  time  of  his  or  her  taking  office  .... 

The  Charter  imposes  no  other  qualifications  on  candidates  for  the 
office  of  Sheriff. 

Effective  January  1,  1991,  section  24004.3  was  added  to  the 
California  Government  Code.   This  section  imposes  certain 
educational  and  experience  requirements  on  candidates  for  the 
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office  of  county  sheriff  .-i^  You  have  asked  whether  the 
qualifications  enumerated  in  section  24004.3  are  applicable  to 
candidates  for  the  office  of  Sheriff  in  the  City  and  County  of 
San  Franicisco. 

San  Francisco  is  a  charter  city  and  county.   The  San 
Francisco  charter  is  the  city's  constitution.   Brown  v.  Citv  of 
Berkeley  (1976)  57  Cal.App.3d  223,  231. 


\/     Government  Code  section  24004.3  provides: 

(a)  No  person  is  eligible  to  become  a  candidate  for 
the  office  of  sheriff  in  any  county  unless,  at  the 
time  of  the  final  filing  date  for  election,  he  or  she 
meets  one  of  the  following  criteria: 

(1)  An  active  or  inactive  advanced  certificate  issued 
by  the  Commission  on  Peace  Officer  Standards  and 
Training . 

(2)  One-^ear  of  full-time,  salaried  law  enforcement 
experience  within  the  provisions  of  Section  830.1  or 
830.2  of  the  Penal  Code  at  least  a  portion  of  which 
shall  have  been  accomplished  within  five  years  prior 
to  the  date  of  filing,  and  possesses  a  master's  degree 
from  an  accredited  college  or  university. 

(3)  Two  years  of  full-time,  salaried  law  enforcement 
experience  within  the  provisions  of  Section  830.1  or 
830.2  of  the  Penal  Code  at  least  a  portion  of  which 
shall  have  been  accomplished  within  five  years  prior 
to  the  date  of  filing,  and  possesses  a  bachelor's 
degree  from  an  accredited  college  or  university. 

(4)  Three  years  of  full-time,  salaried  law  enforcement 
experience  within  the  provisions  of  Section  830.1  or 
830.2  of  the  Penal  Code  at  least  a  portion  of  which 
shall  have  been  accomplished  within  five  years  prior 
to  the  date  of  filing,  and  possesses  an  associate  in 
arts  or  associate  in  science  degree,  or  the 
equivalent,  from  an  accredited  college. 

(5)  Four  years  of  full-time  salaried  law  enforcement 
experience  within  the  provisions  of  Section  830.1  or 
830.2  of  the  Penal  Code  at  least  a  portion  of  which 
shall  have  been  accomplished  within  five  years  prior 
to  the  date  of  filing,  and  possesses  a  high  school 
diploma  or  the  equivalent. 

(b)  All  persons  holding  the  office  of  sheriff  on 
January  1,  1989  shall  be  deemed  to  have  met  all 
qualifications  required  for  candidates  seeking 
election  or  appointment  to  the  office  of  sheriff. 
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Article  XI,  section  5  of  the  California  Constitution  sets 
down  the  basic  rules  governing  municipal  powers  to  be  embodied  in 
charters.   That  section  provides: 

(a)  It  shall  be  competent  in  any  city  charter  to 
provide  that  the  city  governed  thereunder  may  make  and 
enforce  all  ordinances  and  regulations  in  respect  to 
municipal  affairs,  subject  only  to  restrictions  and 
limitations  provided  in  their  several  charters  and  in 
respect  to  other  matters  they  shall  be  subject  to 
general  laws.   City  charters  adopted  pursuant  to  this 
Constitution  shall  supersede  any  existing  charter,  and 
with  respect  to  municipal  affairs  shall  supersede  all 
laws  inconsistent  therewith. 

(b)  It  shall  be  competent  in  all  city  charters  to 
provide,  in  addition  to  those  provisions  allowable  by 
this  Constitution,  and  by  the  laws  of  the  State  for: 
(1)  the  constitution,  regulation,  and  government  of 
the  city  police  force  (2)  subgovernment  in  all  or  part 
of  a  city  (3)  conduct  of  city  elections  and  (4) 
plenary  ..authority  is  hereby  granted,  subject  only  to 
the  restrictions  of  this  article,  to  provide  therein 
or  by  amendment  thereto,  the  manner  in  which,  the 
method  by  which,  the  times  at  which,  and  the  terms  for 
which  the  several  municipal  officers  and  employees 
whose  compensation  is  paid  by  the  city  shall  be 
elected  or  appointed,  and  for  their  removal,  and  for 
their  compensation,  and  for  the  number  of  deputies, 
clerks  and  other  employees  that  each  shall  have,  and 
for  the  compensation,  method  of  appointment, 
qualifications,  tenure  of  office  and  removal  of  such 
deputies,  clerks  and  other  employees. 

When  the  people  of  a  chartered  city  elect  to  adopt  a  charter, 
they  assume  the  full  power  of  the  state  over  their  municipal 
affairs,  subject  only  to  constitutional  limitations. 

"Accordingly,  [San  Francisco]  is  empowered  to  exercise  full     

control  over  its  municipal  affairs,  unaffected  by  general  laws  on 
the  same  subject  matters  and  subject  only  to  limitations  found  in 
the  Constitution  and  city  charter."   Rivera  v.  Citv  of  Fresno 
(1971)  6  Cal.3d  132,  135;  Bellus  v.  Citv  of  Eureka  (1968)  68 
Cal.2d  336,  345-46. 

By  adopting  Charter  section  8.100,  San  Francisco  voters 
have  determined  what  qualifications  they  consider  necessary  and 
appropriate  for  their  elective  officers.   We  can  conceive  of  no 
subject  more  fundamentally  a  matter  of  local  concern  than  the 
determination  of  the  qualifications  of  those  who  will  be 
entrusted  with  the  power  to  govern.   Accordingly,  we  conclude 
that  the  qualifications  for  sheriff  in  San  Francisco  are  a 
municipal  affair  that  is  to  be  determined  by  the  San  Francisco 
Charter,  notwithstanding  general  state  law  to  the  contrary. 
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This  conclusion  is  inconsistent  with  City  Attorney  Opinion 
No.  54-837A.   That  opinion  addressed  whether  the  San  Franisco 
Charter  could  be  amended  to  set  qualifications  for  the  San 
Francisco  Coroner.   The  opinion  noted  that  the  Coroner  is  a 
county  officer.   Next  it  examined  the  constitutional  provision 
enumerating  the  powers  of  a  charter  city  and  concluded  that  the 
constitution  did  not  authorize  charters  to  prescribe 
qualifications  of  county  officers.   Since  general  state  law  set 
out  qualifications  for  Coroner,  Opinion  No.  54-837A  (1954) 
concluded  that  the  San  Francisco  charter  could  not  address  that 
issue.   For  two  reasons,  we  conclude  that  Opinion  No.  54-837A  is 
not  an  accurate  statement  of  current  law. 

First,  the  opinion  suggests  that  a  charter  city's  municipal 
affairs  powers  extend  only  to  those  matters  explicitly  enumerated 
in  Article  XI,  section  5.   Previous  decisions,  however,  had 
rejected  this  narrow  reading  of  a  city's  municipal  affairs 
authority.   Adams  v.  Wolff  (1948)  84  Cal.App.2d  435. 
Articulating  what  has  become  the  clear  governing  law  on  the 
issue,  the  Adams  court  observed: 

The  seven  matters  authorized  by  {what  is  now 
section  5]  cover  only  a  very  small  part  of  a 
powers  that  may  be  set  out  in  a  city  charter.   If 
[that  section]  by  enumerating  seven  powers 
impliedly  excluded  any  other,  then  95  per  cent  or 
more  of  every  city  charter  adopted  under  article 
XI  would  be  unconstitutional.   As  already  pointed 
out,  a  charter  is  a  limitation  on  power  not  a 
grant  of  power. 

84  Cal.App.2d  at  443;  see  also  Bishop  v.  City  of  San  Jose  (1969) 
1  Cal.3d  56,  62  and  cases  cited  therein. 

Second,  Opinion  No.  54-877A  relied  on  decisions 
distinguishing  between  the  power  of  charter  cities  to  set 

-qualificati ons  f o r_"^ci ty"  o f f i c e r s  as   oppo s ed  to  "c o un t y " 

officers.  See  e.g.  Galli  v.  Brown  (1952)  110  Cal.App.2d  764). 
However,  more  recent  constitutional  developments  override  those 
decisions. 

Cases  such  as  Galli  appear  to  be  premised  upon  the 
principle  that  charter  counties  have  only  such  powers  as  are 
explicitly  enumerated  in  the  Constitution,  a  principle  still 
followed.   See  Younger  v.  Board  of  Supervisors  (1979)  93 
Cal.App.3d  864,  870.   San  Francisco,  however,  is  not  simply  a 
charter  county;  it  is  a  charter  city  and  county,  and  its  elective 
officers  are  officers  of  the  city  and  county.   In  1970,  section  6 
was  added  to  article  XI  of  the  California  Constitution. 
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Subdivision  (b)  of  section  6  makes  clear  that  the  authority  of  a 
charter  city  and  county  extends  beyond  that  of  a  charter  county: 

A  charter  city  and  county  is  a  charter  city  and  a 
charter  county.   Its  charter  city  powers  supersede 
conflicting  charter  county  powers. 

Thus,  to  the  extent  San  Francisco's  authority  as  a  charter 
city  to  set  the  qualifications  of  its  elective  officers  conflicts 
with  the  its  authority  as  a  charter  county  to  do  so,  its  charter 
city  powers  prevail.   As  the  cases  discussed  above  make  clear,  a 
charter  city  has  the  full  sovereign  power  of  the  state  over  its 
municipal  affairs.   The  qualifications  of  a  city  and  county's 
officers  are  a  quintessential  municipal  affair. 

For  this  reason,  we  conclude  that  the  San  Francisco 
Charter,  and  not  the  California  Government  Code,  governs  the 
qualifications  for  candidates  for  San  Francisco  Sheriff.   To  the 
extent  City  Attorney  Opinion  No.  54-837A  is  inconsistent  with 
this  opinion,  it  is  hereby  disapproved. 

Please  feel  free  to  contact  this  office  if  you  have  any 
further  questions  regarding  this  matter. 

Very  truly  yours. 


BURK  E.  DELVENTHAL 
Deputy  City  Attorney 


RANDY  RIDDLE 

Deputy  City  Attorney 


APPROVED : 

LOUISE  H.  RENNE 
City  Attorney 
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Controller's  Authority  Over  School  District  Funds 

Ed  Harrington,  Controller's  Office 
City  Hall,  Room  109 

Burk  E.  Delventhal 
Barbara  Solomon 
Deputy  City  Attorneys 


QUESTIONS  PRESENTED 

1.  What  are  the  Controller's  responsibilities  in  regard  to 
funds  of  the  San  Francisco  Unified  School  District  ("the 
District")? 

2.  What  is  the  significance  of  the  Controller's  signature 
on  District  warrants? 

3.  In  the  event  the  District  adopts  a  budget  that  is  not 
balanced,  does  the  Controller,  in  his  role  as  county 
auditor,  have  a  duty  to  intervene  and  ensure  that  the 
District  manages  its  resources  in  a  responsible  fashion? 

4.  Does  the  Controller  or  the  Board  of  Supervisors  exercise 
any  authority  over  expenditure  of  general  obligation 
bond  funds  held  in  the  treasury  of  the  City  and  County 
of  San  Francisco  (City)  and  dedicated  to  the  repair  and 
construction  of  District  facilities? 

CONCLUSIONS 

We  conclude  that  the  District  is  a  fiscally  independent 
legal  entity,  separate  from  the  City,  whose  authority  over  its 
funds  is  controlled  exclusively  by  state  law. 


1.  Under  state  law,  the  Controller,  as  county  auditor,  has 
the  limited  power  to  prescribe  forms  for  District 
oversee  accounting  methods  for  any  District  funds 
City  treasury. 


warrants  and 
kept  in  the 


to 
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2.  The  Controller's  signature  on  District  warrants  is  not 
required  by  state  law,  and  even  if  required  by  the  San  Francisco 
Charter,  is  a  ministerial  act. 

3  and  4.  State  law  does  not  vest  in  the  Controller  or  the 
Board  of  Supervisors  any  authority  to  supervise  or  control 
expenditure  of  District  funds,  including  general  obligation  bond 
funds  held  in  the  City  treasury  but  approved  for  the  use  of  the 
District . 

ANALYSIS 

The  District  is  a  separate  legal  entity  created  by  state 
law.   (See  Cal .  Conrt.,  art.  IX,  §§  1-7.5,  14.)   It  does  not  draw 
its  powers  from  the  San  Francisco  Charter.   (Esberg  v.  Sadaracco 
(1927)  202  Cal.  110,  115-118.)   Hence  school  affairs  of  the  City 
and  County  of  San  Francisco  are  subject  to  and  controlled  by 
general  law,  and  in  all  matters  of  conflict,  the  general  law  must 
prevail.   (Id.,  p.  118.) 

Pursuant  to  state  law,  the  District  has  assumed  control 
over  expenditure  of  its  funds.   Education  Code  section  42647 
provides  in  pertinent  part  as  follows: 

With  the  approval  of  the  state  Superintendent  of  Public 
Instruction,  the  governing  board  of  a  unified  school 
district,  or  district  with  over  10,000  average  daily 
attendance,  may  cause  to  be  drawn  all  warrants  on  the 
county  treasurer  against  all  the  funds,  except  debt 
service,  of  the  district  in  the  county  treasury  in  the 
payment  of  the  expenses  of  the  district.   The  warrants 
shall  be  issued  by  a  person  designated  as  the  district 
auditor  or  district  disbursing  officer  for  the  school 
district  on  the  county  treasurer  in  favor  of  the  persons 
entitled  thereto  in  payment  of  all  claims  chargeable 
against  the  district  which  have  been  legally  examined, 
allowed,  and  ordered  paid  by  the  governing  board.   The 
district  auditor  shall  issue  warrants  on  the  county 
treasurer  for  all  debts  and  demands  against  the  district 
when  the  amounts  are  fixed  by  law.   The  form  of  the  warrant 
shall  be  as  prescribed  by  the   governing  board  and  approved 
by  the  county  auditor  or  county  treasurer  having 
jurisdiction. 
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Notwithstanding  Section  27005  of  the  Government  Code,  or 
any  other  section  requiring  orders  for  warrants  or  warrants 
to  be  signed  by  the  county  superintendent  of  schools  or  the 
county  auditor,  or  both,  the  county  treasurer  shall  pay  the 
warrant,  if  money  is  available. 


A  listing  of  the  warrants  issued  under  this  section  by  each 
school  district  shall  be  forwarded  to  the  county  auditor 
having  jurisdiction,  upon  his  or  her  request,  and  to  the 
county  superintendent  of  schools  having  jurisdiction  over 
the  district  on  the  same  day  warrants  are  issued.  .  .  . 

The  form  and  content  of  the  warrant  listing  shall  be  as 
prescribed  by  the  governing  board  and  approved  by  the 
county  auditor  having  jurisdiction. 

Each  unified  school  district  or  district  with  over  10,000 
daily  attendance  which  issues  warrants  pursuant  to  this 
section  shall  furnish  monthly  to  the  county  superintendent 
of  schools  and  the  county  auditor  of  the  county  of 
jurisdiction,  upon  his  or  her  request,  a  statement  showing 
for  the  current  fiscal  year  to  date,  for  each  required 
expenditure  classification,  the  amount  budgeted,  actual 
expenditures,  encumbrances  and  unencumbered  balances. 


This  procedure  has  been  implemented  in  San  Francisco.   A 
copy  of  this  statute  is  attached  to  this  opinion. 

Education  Code  section  42647  limits  the  county  auditor's 
authority  over  school  district  expenditures  to  approving  the  form 
of  the  warrants  and  requesting  a  listing  of  warrants  issued  by 
the  district.   In  addition,  the  statute  allows  the  county  auditor 
to  request  a  monthly  statement  from  the  district  showing" the 
amount  budgeted,  expenditures,  encumbrances  and  unencumbered 
balances  for  each  required  expenditure  classification.   Thus 
while  the  statute  allows  the  county  auditor  to  keep  track  of 
school  district  finances,  it  does  not  confer  on  the  auditor  the 
power  to  manage  the  finances  or  to  control  the  expenditures  of 
the  school  district. 
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Although  the  District  deposits  funds  and  state  monies 
slated  for  the  District  in  the  City  treasury,  the  Controller  and 
the  Treasurer  function  as  conduits  for  these  funds;  these 
officials'  duties  with  respect  to  the  school  district  are  purely 
ministerial.   Because  the  District  is  an  agency  of  the  state, 
school  monies  belong  to  the  state,  not  the  municipality  in  which 
the  District  is  located.   (See  Butler  v.  Compton  Junior  College 
Dist  ■  (1947)  77  Cal.App.2d  719,  728-729;  Stones  v.  Los  Angeles 
Community  College  Dist.  (CD.  Cal .  1983)  572  F .  Supp .  1072,  1078, 
affd.  (9th  Cir.  1986)  796  F .  2d  270.)   The  City  has  no  control 
over  District  funds. 

The  whole  budgetary  process  for  school  districts 
contemplates  district  control  over  its  funds.   Various  provisions 
in  the  Education  Code  reguire  that  the  county  superintendent  of 
schools  —  here  the  District  Superintendent  (see  id.,  §  35124)  — 
oversee  the  District's  budget  process  and  management  of  its 
resources.   (See,  e.g.  id.,  §§  42127,  42637,  1240,  subd.  (j), 
1241.5.)   The  county  superintendent's  duties  under  state  law 
supersede  any  conflicting  Controller's  duties  under  the  Charter 
to  review  budget  estimates,  keep  and  audit  accounts,  and  exercise 
fiscal  oversight  for  all  City  departments,  officers,  boards  and 
commissions  (see  Charter  sections  3.301-3.303,  6.200,  6.203, 
6.208,  6.300-6.306,  and  6.311,  among  others).   Since  the  District 
is  not  a  City  department  but  a  subdivision  of  the  state  (Esberg 
V.  Badaracco,  supra,  at  pp.  118-119),  the  Controller  has  no 
authority  or  duty  to  manage  District  funds,  or  to  intervene  in 
the  District's  budget  process. 1/   The  Controller's  signature  on 
District  warrants  is  not  reguired  under  Education  Code  section 
42647,  and  even  if  required  under  Charter  provisions,  is  simply  a 
ministerial  act. 

Government  Code  section  26881  provides  that  the  county 
auditor/controller  shall  be  the  chief  accounting  officer  of  the 
county,  as  follows; 


i/  San  Francisco  Charter  section  5.101  requires  that  the  Board 
of  Education  adopt  regulations  "subject  to  the  approval  of  the 
controller"  for  the  disbursement  of  District  funds,  and  to  ensure 
strict  accountability  in  the  expenditure  of  such  funds.   This 
language  requiring  the  Controller's  approval,  dating  back  to  the 
1932  Charter,  is  no  longer  valid  since  the  District  became 
fiscally  independent  pursuant  to  state  law. 
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Upon  order  of  the  board  of  supervisors  the  auditor  or 
auditor-controller  shall  prescribe,  and  shall  exercise  a 
general  supervision  over,  the  accounting  forms  and  the 
method  of  keeping  the  accounts  of  all  offices,  departments 
and  institutions  under  the  control  of  the  board  of 
supervisors  and  of  all  districts  whose  funds  are  kept  in 
the  county  treasury.   (Emphasis  added.) 

Since  the  District  keeps  its  cash  accounts  in  the  City/County 
treasury,  this  statute  confers  on  the  Controller  the  limited 
authority  to  prescribe  forms  and  oversee  accounting  methods  for 
the  District.   This  limited  authority  is  distinct  from  the  power 
to  supervise  or  control  District  expenditures;  again,  that  power 
reposes  in  the  District  auditor  pursuant  to  Education  Code 
section  42647. 

Finally,  you  have  asked  whether  the  Controller  or  the  Board 
of  Supervisors  may  control  expenditure  of  general  obligation  bond 
funds  held  in  the  City  treasury  and  slated  for  the  improvement  of 
public  school  facilities  in  the  City.   We  previously  advised  the 
Controller  that  once  the  Board  of  Supervisors  appropriates  such 
bond  funds  to  the  District,  neither  the  Controller  nor  the  Board 
of  Supervisors  exercises  any  control  over  the  funds.   (See  S.F. 
City  Attorney  letter  opinions  dated  April  28,  1989,  p.  3,  and  May 
9,  1989,  p.  3,  copies  attached.)   We  reasoned  that  because  the 
District  is  fiscally  independent  pursuant  to  Education  Code 
section  42647,  the  Board  of  Education  has  complete  control  of  the 
bond  funds  and  may  spend  the  money  on  school  improvements  as  it 
sees  fit .   (Id. ) 

In  a  related  context,  the  California  Supreme  Court  long  ago 
held  in  Esberq  v.  Badaracco,  supra,  202  Cal.  110,  that  the  San 
Francisco  Board  of  Supervisors  has  no  discretion  to  revise, 
change  or  modify  the  budget  presented  by  the  Board  of  Education, 
but  must  fix  the  tax  rate  to  raise  the  money  specified  in  the 
Board  of  Education's  budget.   (Id.,  p.  121.)   Relying  on  Esberg, 
San  Francisco  Community  College  Dist.  v.  City  and  County  of  San 
Francisco  (1976)  58  Cal.App.3d  387,  390,  and  article  XIII, 
section  21  of  the  California  Constitution,  we  previously  advised 
the  Board  of  Supervisors  that  even  a  Charter  amendment  could  not 
confer  on  the  Board  the  authority  to  review  and  act  upon  the 
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proposed  annual  budget  of  the  District.!/  (s.F.  City  Attorney 
Opn.,  No.  78-26,  copy  attached.)   We  noted: 

The  law  is  clear  that  the  Board  of  Supervisors  is  merely 
the  instrumentality  through  which  the  tax  levy  for  school 
purposes  is  to  be  accomplished. 

(Id.,  p.  5,  citing  Esberg,  supra,  at  p.  120.) 

In  conclusion,  the  Controller  has  limited  accounting 
responsibilities  but  no  management  or  oversight  duties  with 
respect  to  expenditure  of  District  funds.   Neither  the  Controller 
nor  the  Board  of  Supervisors  has  any  authority  to  control  the 
expenditure  of  general  obligation  bonds  slated  for  public  school 
improvements.   There  are  ample  controls  in  state  law  to  ensure 
that  the  District  remains  fiscally  accountable  and  properly 
manages  its  resources. 


2/  Article  XIII,  Section  21  of  the  California  Constitution 
provides:   "Within  such  limits  as  may  be  provided  under  Section 
20  of  this  Article,  the  Legislature  shall  provide  for  an  annual 
levy  by  county  governing  bodies  of  school  district  taxes 
sufficient  to  produce  annual  revenues  for  each  district  that  the 
district's  board  determines  are  required  for  schools  and  district 
functions . " 


Respectfully  submitted. 


BUHir  E .  DELVENT 
BARBARA  SOLOMON 
Deputy  City  Attorneys 


APPROVED : 


y\'-^-   7/-  icJi'yyy^^^ 


LOUISE  H.  RENNE 
City  Attorney 
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§  42647 


furnished  with  a  statement  of  the  amount  earned  and  an  itemization  of  the  amounts  withheld 
therefrom  under  requirements  of  the  law  or  by  direction  of  the  employee. 

The  payroll  warrants  shall  show  the  closing  date  of  the  pay  period  for  which  issued  and  the  date  of 
issue  and  a  statement  that  it  is  drawn  by  order  of  the  governing  board  of  the  district  and  shall  bear 
the  signature  of  the  county  auditor. 

To  obtain  the  advantage  of  a  uniform  pay  period  and  pay  date  within  school  districts,  the  payroll 
procedure  may  specify  the  ending  date  of  the  pay  period  and,  notwithstanding  Sections  42644,  45040, 
and  45048,  the  date  of  issue  for  payroll  warrants,  except  that  the  issue  date  shall  be  on  or  before  the 
10th  calendar  day  following  the  end  of  the  pay  period.  The  payroll  procedure  may  provide  for  salary 
payments,  including  salary  advances,  more  frequently  than  once  a  month. 

The  payroll  procedure  may  provide  for  payroll  orders  authorizing  salary  payments  to  individual 
employees  on  a  continuing  basis  until  •  •  •  notifications  of  changes  or  adjustments  are  submitted  by 
the  school  districts,  provided  that  an  itemized  listing  of  payments  made  under  this  procedure  is 
furnished  to  the  school  district  on  or  before  the  date  of  issue  of  the  payroll  warrants. 

The  payroll  order  may  direct  the  transfer  from  the  districts'  funds  to  a  clearing  fund  in  the  county 
treasury,  to  be  known  as  the  schools  payroll  revolving  fund,  of  the  total  of  the  amount  of  the  payroll 
warrants  to  be  issued  under  the  order  to  the  end  that  payroll  warrants  for  all  districts  may  be  drawn 
against  a  single  revolving  fund.  The  payroll  order  may  further  direct  the  transfer  from  the  districts' 
funds  of  the  totals  of  the  various  deductions  set  forth  therein  to  the  trust  funds  in  the  county 
treasury  entitled  to  receive  credit  for  them  and  may  further  direct  the  proper  disbursement  of  such 
trust  amounts. 

When  the  payroll  procedure  provides  for  payment  of  salary  once  each  month  the  payment  shall  be 
made  on  the  last  working  day  of  the  month  as  required  by  Section  45166.  . 

(Amended  by  Stats.1987,  c.  1452,  §  355.)  .      :     ■. 


Crou  Rcrerencti 

Food  service  penonnel,  payment  of  wages  and  benefia 
from  cafeteria  fund,  see  {  39902. 

•I 


Historical  and  Sutulory  Nolea 
1987  UgUladon 

Legislative  findings,  declarations  and  intent  relating  to 
Stats.1987,  c  1432,  see  Historical  Note  under  §  1007. 

(42646.3.    Payroll  clearance  fund  ...... 

A  payroll  clearance  fund,  for  the  purpose  of  consolidating  and  balancing  payroll  deductions  and 
other  payroll  accounting  purposes  for  one  or  more  school  district  employees  whose  salary  is  paid 
from  one  or  more  funds,  may  be  established  by  the  governing  board  of  the  school  district  or,  if  the 
district  operates  under  the  payroll  procedures  set  forth  in  Section  42646,  by  the  county  superintend- 
ent of  schools. 

(Added  by  Stat3.1987,  c.  586,  §  6.) 

§  42647.  Drawing  of  warrants  by  district  on  county  treasurer;  form;  reports,  statements  and 
other  data;  records;  forwarding  to  superintendent  of  public  instruction  for  approval 
or  disapproval 

With  the  approval  of  the  Superintendent  of  Public  Instruction,  the  governing  board  of  a  unified 
school  district,  or  district  with  over  10,000  average  daily  attendance,  may  cause  to  be  drawn  all 
warrants  on  the  county  treasurer  against  all  the  funds,  except  debt  service,  of  the  district  in  the 
county  treasury  in  the  payment  of  the  expenses  of  the  district.  The  warrants  shall  be  issued  by  a 
person  designated  as  the  district  auditor  or  district  disbursing  officer  for  the  school  district  on  the 
county  treasurer  in  favor  of  the  persons  entitled  thereto  in  payment  of  all  claims  chargeable  against 
the  district  which  have  been  legally  examined,  allowed,  and  ordered  paid  by  the  governing  board. 
The  district  auditor  shall  issue  warrants  on  the  county  treasurer  for  all  debts  and  demands  against 
the  district  when  the  amounts  are  fixed  by  law.  The  form  of  the  warrant  shall  be  as  prescribed  by 
the  governing  board  and  approved  by  the  county  auditor  or  county  treasurer  having  jurisdiction. 

Notwithstanding  Section  42631,  the  cost  of  printing  the  warrants  shall  be  borne  by  the  district 

No  county  officer  shall  be  responsible  for  producing  reports,  statements,  and  other  data  relating  to 
or  based  on  these  payments  of  the  expenses  of  the  districts.  Those  districts  issuing  warrants  as 
provided  by  this  section  shall  provide  the  county  superintendent  of  schools,  in  the  form  prescribed  by 
him  or  her,  with  the  data  necessary  to  make  retirement  reports  and  other  reports  required  of  him  or 
her  by  law.  All  warrants,  vouchers,  and  supporting  documents  shall  be  kept  by  the  school  districts 
that  draw  their  own  warrants. 
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City  and  County  of  San  Francisco: 


Louise  H.  Renne. 
City  Attorney 


Office  of  City  Attorney 


Robert  A.  Kenealey 
Assistant  Chief 
Deputy  City  Attorney 
(415)  554-3938 


April  28,  1989 


Samuel  D.  Yockey 
Controller 
109  City  Hall 
San  Francisco,  CA 


94102 


Re:   Public  School  Facilities 

System  Improvement  Bonds,  1988 

Dear  Mr.  Yockey: 

♦on   -T??  voters  of  San  Francisco  in  June  of  1988  authorized 
$yo  million  of  general  obligation  bonds  to  be  sold  for  public 
school  improvements.   Of  that  $90  million,  $35  million  has  been 
sold  and  deposited  in  the  Treasury  of  the  City.   The  questions 
raised  by  your  office  are: 

o  Must  the  San  Francisco  Unified  School  District  comply 
with  affirmative  action  programs  adopted  by  the  City 
specifically  Chapter  12D  of  the  San  Francisco 
Administrative  Code  in  the  expenditure  of  Prop  A  bond 
funds ; 

o  Whether  the  South  African  divestment  ordinance  adopted 
by  the  Board  of  Supervisors  applies  to  expenditure  of 
Prop  A  bond  funds;  and 

o  Whether  the  Board  of  Education  must  use  the  services  of 
the  City  Purchaser  and  other  agencies  of  the  City 
government  in  implementing  the  program  to  rehabilitate 
public  schools  in  San  Francisco  funded  from  the  proceeds 
ot  Prop  A  bond  funds  in  the  Treasury. 

Your  questions  will  be  answered  in  the  order  stated. 


under 


The  ?oard  of  Education  is  a  separate  legal  entity  created 
the  ChllZl^^Tlu°^    ^^^^^    ^^"^   ^"'^  '^°^^    "°^  ^^^"  its  powers  from 
V   B?d^'^^'  °^o^^^^'''^  ^"^  ^°^"'^^  °^  2an  Francisco.   See  Esberg 
^--M^liaccg  (1927)  202  Cal.  110.   The  Court  stated  in  thaF"^ 

arP  .nh   ^^^°^  affairs  of  the  City  and  County  of  San  Francisco 
of  rnnf^""^   ^u^""^  controlled  by  general  law  and,  in  all  matters 
oc  conflict,  the  general  law  must  prevail. 


(415)554-3800 


Fox  Plaza,  1390  Market  Street.  Sixth  Floor 


San  Francisco  94102-5408 


Samuel  D.  Yockey  -  2  -  April  28,  1989 


The  City  and  County  of  San  Francisco  was  requested  by  the 
Board  of  Education  to  place  a  proposition  on  the  ballot  to 
authorize  the  issuance  of  $90  million  of  general  obligation  bonds 
to  pay  for  the  cost  of  removing  asbestos  and  upgrading  public 
schools  in  the  City  and  County.   The  voters  approved  the 
proposition  in  June  1988,  and  in  July  of  1988,  $35  million  of  the 
authorization  was  sold  by  the  City  and  the  money  deposited  in  the 
Treasury  of  the  City. 

The  Charter  of  San  Francisco  does  not  provide  a  procedure 
for  the  issuance  of  general  obligation  bonds.   Rather  it  adopts 
state  law  which  is  found  in  the  Government  Code  of  the  State  of 
California  commencing  with  Section  43600.   Section  43628  provides 
in  part  that  the  proceeds  of  the  sale  of  bonds  shall  be  placed  in 
the  Treasury  of  the  public  agency  to  the  credit  of  the  proper 
improvement  fund  and  applied  exclusively  to  the  purpose  and 
object  recited  in  the  ordinance.   The  ordinance  referred  to  by 
Section  43628  of  the  Government  Code  is  the  ordinance  calling  the 
special  election  and  consolidating  it  with  the  general  election, 
which  stated  that  the  purpose  of  the  bond  authorization  entitled 
"Public  School  Facilities  System  Improvement  Bonds,  1988,"  to 
incur  a  bonded  indebtedness  of  $90  million  for  the  improvement  of 
the  public  school  facilities  of  the  City  and  County  of 
San  Francisco. 

The  bond  funds  on  deposit  in  the  Treasury  of  the  City  are 
to  be  used  only  for  the  purposes  set  forth  in  the  ordinance, 
which  are  the  reconstruction  and  rehabilitation  of  public  school 
facilities  under  the  control  of  the  San  Francisco  Board  of 
Education.   The  Board  of  Education  has  the  power  to  award 
contracts  and  purchase  materials  for  the  construction  of  these 
facilities.   The  City  and  County  of  San  Francisco,  under  its 
Charter,  must  yield  to  the  authority  of  San  Francisco  Board  of 
Education  under  general  law  in  carrying  out  the  policy  of  the 
Board  of  Education. 

Section  40000  of  the  Education  Code  provides  that  a  county 
board  of  education,  in  this  case  the  San  Francisco  Unified  School 
District,  may  provide  for  the  purchase  of  school  supplies  by  the 
county  superintendent  of  schools,  or  when  it  is  so  directed  by 
the  county  superintendent  of  "schools,  by  a  county  purchasing 
agent.   This  has  not  occurred  in  San  Francisco.   The  county 
superintendent  of  schools  has  not  designated  the  City  Purchaser 
to  purchase  materials  for  the  San  Francisco  Unified  School 
District . 


Samuel  D.  Yockey 


-  3  - 


April  28,  1989 


The  San  Francisco  Unified  School  District  has  complete 
control  of  expenditure  of  its  funds.   Section  42647  of  the 
Education  Code  provides  that  with  the  approval  of  the  state 
Superintendent  of  Public  Instruction,  the  governing  board  of  a 
unified  school  district,  or  district  with  over  10,000  average 
daily  attendance,  may  cause  to  be  drawn  all  warrants  on  the 
county  treasurer  against  all  the  funds,  except  debt  service,  of 
the  district  in  the  county  treasury  in  the  payment  of  the  expense 
of  the  district.   That  procedure  has  now  been  implemented  in 
San  Francisco. 

Upon  completion  of  the  sale  of  the  Proposition  A  bonds,  the 
proceeds  of  the  sale  were  deposited  in  the  county  treasury 
impressed  with  the  trust  for  school  district  purposes.   The  Board 
of  Supervisors  of  the  City  and  County  of  San  Francisco 
appropriated  the  funds  to  the  San  Francisco  Unified  School 
District  authorizing  the  expenditure  of  these  funds  for 
Proposition  A  purposes.   Pursuant  to  the  provisions  of  Section 
42647  of  the  Education  Code,  the  proceeds  of  the  Proposition  A 
bond  sale  became  funds  under  the  control  of  the  San  Francisco 
Board  of  Education,  which  could  authorize  warrants  to  be  issued 
solely  by  the  person  designated  as  the  district  auditor  or 
district  disbursing  officer.   The  Controller  of  the  City  and 
County  of  San  Francisco  no  longer  exercises  control  over  the 
funds  pursuant  to  the  State  Education  Code,  specifically,  Sectioi 
42647. 


You  are  advised  that  the  Controller  has  no  authority  to 
demand  that  the  San  Francisco  Board  of  Education  use  the  City 
Purchaser  or  any  other  department  of  the  City  and  County  of 
San  Francisco  in  implementing  the  expenditure  of  Prop  A  bond 
funds.   You  are  advised  that  the  San  Francisco  Unified  School 
District  does  not  need  to  comply  with  Charter  12D  of  the 
San  Francisco  Administrative  Code  in  expenditure  of  Prop  A  bond 
funds,  nor  is  it  obligated  to  enforce  the  South  African 
divestment  ordinance  in  the  expenditure  of  Prop  A  bond  funds. 
Further,  the  Board  of  Education  is  not  required  to  use  the 
services  of  the  City  Purchaser  and  other  agencies  of  the  City 
government  in  implementing  the  program  to  rehabilitate  public 
schools  in  San  Francisco  funded  from  the  proceeds  of  Prop  A  bond 
funds . 
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You  are  advised  accordingly. 

Very  truly  yours, 

LOUISE  H.  RENNE 
City  Attorney 


:^/^o^^^^ 


ROBERT  A,  KENEALEY         /• 
Assistant  Chief  [      ■ 


Deputy  City  Attorney 
RAKrkc 
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City  and  County  of  San  Francisco: 


Office  of  City  Attorney 


Louise  H.  Renne, 
City  Attorney 


Robert  A.  Kenealey 
Assistant  Chief 
Deputy  City  Attorney 
(415)  554-3938 


May  9,  1989 


Samuel  D.  Yockey 
Controller 
109  City  Hall 
San  Francisco,  CA 


94102 


Re:   Proposition  A  School  Bond  Funds,  Public 

School  Facilities  Improvement  Bonds,  1988 

Dear  Mr.  Yockey: 

Subsequent  to  the  letter  of  April  28,  1989  concerning  the 
expenditure  of  Proposition  A  bond  funds,  you  have  asked  for 
clarification  between  the  April  28th  letter  and  Opinion 
No.  75-90  previously  issued  by  the  Office  of  the  City  Attorney. 
You  pose  the  following  question:   Have  circumstances  or  changes 
in  law  occurred  since  the  time  that  Opinion  No.  75-90  was  issued 
by  the  Office  of  the  City  Attorney? 

The  answer  to  your  question  is  "yes."   There  has  been  a 
change  of  law  since  the  opinion  was  written.   Opinion  No.  75-90 
advised  the  Board  of  Supervisors  in  July  1975  as  follows: 

1.  Upon  completion  of  a  bond  sale  the  proceeds  of 
the  sale  must  be  deposited  in  the  Treasury  of 
the  City.   The  Board  of  Supervisors  must  first 
appropriate  the  money  in  order  for  it  to  be 
expended  on  behalf  of  the  San  Francisco  Unified 
School  District. 

2.  The  bond  funds  appropriated  by  the  Board  of 
Supervisors  would  have  to  be  expended  pursuant 
to  the  provisions  of  San  Francisco  City's 
Charter;  that  is,  warrants  issued  by  the 
Controller  of  the  City. 
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3.   The  opinion  did  state  that  the  San  Francisco 

Unified  School  District  could  use  its  own  forces 
for  purchasing  activities  and  also  provided  that 
architectural  services  for  school  construction 
would  have  to  be  performed  by  the  Bureau  of 
Architecture  under  the  Director  of  Public 
Works . 

Section  42647  of  the  Education  Code  was  added  as  a  new 
section  in  1976  operative  April  30,  1977.   This  section  provides, 
in  part,  that  with  the  approval  of  the  superintendent  of  public 
instruction,  the  governing  board  of  a  unified  school  district,  or 
district  with  over  10,000  average  daily  attendance,  may  cause  to. 
be  drawn  all  warrants  on  the  county  treasurer  against  all  the 
funds,  except  debt  service,  of  the  district  in  the  county 
treasury  in  the  payment  of  the  expenses  of  the  district.   The 
Education  Code  section  mentioned  above,  as  adopted,  provides 
plenary  authority  to  the  San  Francisco  Unified  School  District  to 
issue  warrants  on  School  Department  funds  deposited  with  the 
Treasurer  of  San  Francisco.   This  statute  upon  which  reliance  was 
made  in  the  letter  of  April  28,  1989,  did  not  exist  in  1975. 

Upon  reviewing  Opinion  No.  75-90,  and  the  current  law,  you 
are  advised  as  follows: 

1.  When  general  obligation  bonds  are  authorized  by 
the  voters  for  School  District  purposes,  the 
Board  of  Supervisors  of  the  City  and  County  of 
San  Francisco  has  the  sole  authority  to  direct 
the  sale  of  those  bonds  pursuant  to  Government 
Code  Sections  43600  to  43638. 

2.  Upon  the  completion  of  the  bond  sale  and 
proceeds  having  been  deposited  in  the  Treasury 
of  the  City,  the  Board  of  Supervisors  would  have 
to  appropriate  the  money  in  order  for  the  money 
to  be  expended  by  the  District. 

3.  Once  the  money  has  been  appropriated  to  the 
Unified  School  District,  the  provisions  of 
Section  42647  of  the  Education  Code  become 
applicable  and  the  Board  of  Education  can 
designate  a  person  to  issue  warrants  on  the 
funds  so  deposited  in  the  Treasury  of  the  City. 
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4.   The  Education  Code  and  Public  Contracts  Code 

provides  that  any  unified  school  district  in  the 
State  of  California  can  perform  public  works 
under  the  authority  invested  in  it  by  the 
Education  Code. 

You  are  advised  that  Opinion  75-90  is  not  in  conflict  with 
the  letter  sent  to  you  on  April  28,  1989  since  state  law  has 
changed  to  permit  the  San  Francisco  Board  of  Education  to  expend 
funds  on  deposit  in  the  Treasury  to  its  credit.   The  Board  of 
Supervisors  still  must  appropriate  the  funds  upon  completion  of 
the  sale  of  general  obligation  bonds  for  School  District 
purposes.   The  Board  of  Supervisors  must  direct  the  sale  of  any  • 
bonds  previously  authorized  by  the  electorate;  the  San  Francisco 
Unified  School  District  is  not  required  to  use  the  services  of 
the  City  Purchaser;  and  the  Board  of  Education  has  full  authority 
under  the  Education  Code  and  Public  Contracts  Code  to  let 
construction  contracts  once  the  money  has  been  appropriated  by 
the  Board  of  Supervisors. 

Very  truly  yours, 

LOUISE  H.  RENNE  ' 
City  Attorney 

ROBERT  A.  KENEALEY  ' 

Assistant  Chief 
Deputy  City  Attorney 
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Cliy  AND  COUNTY  OF  SAN  FRANCISCO 


GEORGE  AGNOST 

OTY  Ano»NEy 

crrr  hall 


March   17,    1978 


OPINION  NO.  78-26 


SUBJECT; 


REQUESTED  BY; 


PREPARED  BY; 


Preparation  of  Charter  Amendment 
which  would  provide  that  the  Board 
of  Supervisors  be  empowered  to 
review  and  act  upon  the  proposed 
annual  budget  of  the  San  Francisco 
Unified  School  District 

Honorable  Dianne  Feinstein,  President 
San  Francisco  Board  of  Supervisors 

Thomas  A.  Toomey,  Jr. 
Chief  Deputy  City  Attorney 


QUESTION  PRESENTED 

Can  authority  be  conferred  on  the  Board  of  Supervisors 
by  Charter  to  review  and  act  upon  the  proposed  annual  budget 
of  the  San  Francisco  Unified  School  District? 


No. 


CONCLUSION 


ANALYSIS 

Supervisor  Dianne  Feinstein  has  requested  that  the 
City  Attorney  prepare  a  charter  amendment  which  would  pro- 
vide that  the  Board  of  Supervisors  be  empowered  to  review 
and  act  upon  the  proposed  annual  budget  of  the  San  Francisco 
Unified  School  District. 

There  is  no  question  that  the  school  system  of  the 
state  is  a  matter  of  general  concern  as  distinguished  frcpm  a 
"municipal  affair"  as  that  term  is  considered  in  connection 
-with  charter  cities.   By  Article  IX  of  the  Constitution  of 
the  State  of  California  the  people  of  the  state  have  made 
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the  school  system  a  matter  of  state  supervision,  and  judicial 
declarations  to  the  same  effect  are  numerous.   Esbera  vs. 
Badaracco,  202  Cal.  110;  Hall  vs.  City  of  Taft,  47  Cal.(2) 
177;  Madsen  v.  Oakland  Unified  School  District,  45  CA(3)574; 
Lansing  vs.  Board  of  Education,  7  Cal.App.(2)  211. 

In  Hall  vs.  City  of  Taft  (supra)  the  Supreme  Court 
of  the  State  of  California  stated: 

"...  the  power  of  the  state  legisla- 
ture over  the  public  schools  is  plenary, 
subject  only  to  any  constitutional  restrictions 
(citing  cases) .   The  public  school  system  is 
of  statewide  supervision  and  concern  and  legis- 
lative enactments  thereon  control  over  attempted 
regulation  by  local  government  units.   (citing 
cases)   It  (the  education  of  the  children  of 
the  state)  is  in  a  sense  exclusively  the  func- 
tion of  the  state  which  cannot  be  delegated 
to  any  other  agency.   The  education  of  the 
children  of  the  state  is  an  obligation  which 
the  state  took  over  to  itself  by  the  adoption 
of  the  Constitution.   To  accomplish  the  purposes 
therein  expressed  the  people  must  keep  under 
their  exclusive  control,  through  their  represen- 
tatives, the  education  of  those  whom  it  permits 
to  take  part  in  directing  the  affairs  of  the 
state.   School  districts  are  agencies  of  the 
state  for  the  local  operation  of  the  state 
school  system." 

The  City  and  County  of  San  Francisco  is  a  chartered  city 
pursuant  to  the  authority  of  Article  XI,  Section  5,  of  the 
California  Constitution  and  as  such  it  has  provided  in  its 
charrer  for  a  School  Board  as  authorized  by  Article  9,  Section 
16  which  provides  as  follows: 

"It  shall  be  competent,  in  all  charters 
framed  under  the  authority  given  by  Section  5 
of  Article  XI,  to  provide,  in  addition  to  those 
provisions  allowable  by  this  Constitution,  and 
by  the  laws  of  the  state  for  the  manner  in 
which,  the  times  at  which,  and  the  terms  for 
which  the  members  of  board  of  education  shall 
be  elected  or  appointed,  for  their  qualifications, 
compensation  and  removal,  and  for  the  number 
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which  shall  constitute  any  one  of  such 
boards." 

This  section  of  tJ.e  State  Constitution  is  the  extent 
of  the  City's  authority  over  the  School  Board  and  all  school 
matters  which  are  of  statewide  concern.   The  City  in  adopting 
a  charter  is  availing  itself  of  a  constitutional  provision 
and  the  charter  therefore  is  limited  only  by  the  constitution 
and  the  charter  itself  with  respect  to  "municipal  affairs" 
but  is  controlled  by  general  l£v;s  with  respect  to  matters 
of  statewide  concern. 

As  stated  above  school  matters  are  of  statewide  con- 
cern and  therefore  the  City  is  subject  to  the  general  laws 
and  the  constitution  concerning  them. 

Turning  to  the  specific  subject  of  a  charter  amendment 
to  review  and  act  on  the  annual  budget  of  the  School  District 
there  is  a  constitutional  provision,  several  state  statutes 
and  numerous  judicial  decisions  all  leading  to  the  conclusions 
that  the  City  cannot  review  and  act  upon  the  annual  budget 
of  the  School  District  cr  the  Community  College  District. 

Article  XIII,  Section  21  of  the  California  Constitution 
reads  as  follov.'s: 

"v;ithin  such  limits  as  may  be  provided 
under  Section  20  of  this  Article,  the  Legis- 
lature shall  provide  for  an  annual  levy  by 
county  governing  bodies  of  school  district 
taxes  sufficient  to  produce  annual  revenues 
for  each  district  that  the  district's 
board  determines  are  required  for  its  schools 
and  district  functions." 

Acting  pursuant  to  Section  21  (supra)  the  State  Legis- 
lature has  set  forth  by  state  statutes  the  roles  of  the  vari- 
ous agencies  in  setting  a  budget  for  the  school  district. 
The  procedures  and  statutes  are  clearly  and  succinctly  set 
forth  in  San  Francisco  Com.~unity  College  District  vs.  City 
and  County  of  San  Francisco  (1976)  58  CA(3)  at  page  390  as 
follows: 

"The  roles  of  the  various  agencies 
and  officials  involved  in  ma>cing  budgets 
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for  school  districts  and  adr?.iniscering 
school  district  taxes  are  defined  in 
sections  of  the  Education  Code.   Section 
20607  provides  in  part  that  the  governing 
board  of  a  school  district  shall  adopt 
and  file  its  budget  with  the  county  super- 
intendent of  schools,  the  county  board 
of  supervisors,  and  other  officials. 
Section  20701  provides  that  'after  approving 
the  budget  of  a  schccl  district,  the  county 
superintendent  of  schools  shall  determine 
the  anount  of  money  which  must  be  provided 
by  a  school  district  tax. '    Section  20702 
provides  that  the  difference  between  the 
school  district's  estimated  needs  and  its 
income,  as  determined  by  the  county  super- 
intendent of  schools,  shall  be  the  minimum 
amount  of  the  school  district  tax  to  be 
levied  by  the  board  of  supervisors  for  the 
particular  school  district.   Section  20703 
provides  that  'the  board  of  supervisors 
shall  fix  such  a  rate  for  the  district  tax 
as  v;ill  produce  the  amount  of  district  tax 
money  requested  by  the  particular  district. ' 
Section  20704,  which  describes  the  procedures 
to  be  followed  by  the  board  of  supervisors 
in  determining  the  tax  rate,  provides  in 
part  that  'the  board  of  supervisors  shall 
determine  the   rate  of  district  tax  necessary 
to  be  levied  as  follows:   (a)  They  shall  divide 
the  amount  of  taxes  as  required  to  be  raised 
by  the  unequalized  value  ox  the  secured  roll 
.  .  .  The  rate  shall  be  such  as  will  produce 
the  amount  determined  as  necessary  to  be 
raised  by  taxation  on  the  secured  roll.' 
Section  20705  provides  that  the  board  of 
supervisors  shall  annually,  levy  and  cause 
to  be  collected  a  district  tax  for  each  school 
district  whose  budget  shows  a  district  tax  to 
be  necessary. '   Section  20706  provides  that 
the  necessary  tax  levy  shall  be  made  by  the 
county  auditor  if  the  board  of  supervisors 
fails  to  do  so. " 
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The  lav.-  is  clear  that  the  Board  of  Supervisors  is 
merely  the  instrumentality  through  which  the  tax  levy  for 
school  purposes  is  to  be  accomplished.   Esberg  vs.  Badaracco 
(supra  at  page  120) .   Esberg  is  the  leading  case  for  the  firmly 
established  rule  that  "The  effect  of  this  framev;ork  of  laws 
surrounding  and  supporting  of  public  school  system  is  that 
the  acts  of  the  legislature,  wi-hin  constitutional  bounds, 
are  controlling  over  conflicting  provisions  of  freeholders' 
charters . " 


The  Esberg  decision  has  been  consistent-ly  cited  and 
he  Courts. 
(1932) 


firmly  upheld  by 
Board  of  Suoervisors 


The  Pasadena  J.C.  District  vs. 


51 ;  Berkeley  Unified 

^ City  of  Berkeley  (1956) 

141  CA(2)  8  41;  San  Jrancisco  Chancer  of  Commerce  vs.  City 

San  Francisco 


School  District  of 


216  Cal. 
Alameda  Countv  vs. 


and  County  of  San  rrancisco 


(196  9)  27  5  CA  (2)  499; 

Community  College  District  vs .  City  and  County  of 
(supra) . 


San  Francisco 


The  conclusion  is  inescapable  that  with  respect  to  the 
budget  of  the  San  Francisco  Unified  School  District  and 
the  CcTTJuunity  College  District  the  role  of  the  Board  of  Super- 
visors is  purely  ministerial.   The  source  of  the  budgeting 
process  for  the  School  Districts  is  the  State  Constitution 
and  it  is  a  matter  of  statev.'ide  ccncern.   An  amendment  to 
the  San  Francisco  Charter  cannot  confer  any  authority  on  the 
Board  of  Supervisors  re  reviev,  revise  or  change  the  school 
district  budget  in  any  way. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By 


~—t. 

Thomas  A.  Toomey ,  Jr. 
Chief  Deputy  City  Attorney 


Cu^ 


I        City  Attorney 
TAT : dkms 


City  and  County  of  San  Francisco: 


Louise  H.  Renne, 
/City  Attorney 


,^-^OPINION    91-03 


DATE: 
SUBJECT: 

REQUESTED  BY; 

PREPARED  BY: 


December  23,  1991 


Office  of  City  Attorney 

DOCUMENTS  OFPT. 

DEC  3  0  m 


Application  of  Collective  Bargaining 
Charter  Amendment  to  City  Officers 

Magdalena  Jacobson 

Director,  Employee  Relations  Division 

Burk  E.  Delventhal 

Randy  Riddle 

Deputy  City  Attorneys 

QUESTION  PRESENTED 

Does  Proposition  B,  the  charter  amendment  that  allows 
employees,  through  their  employee  organization,  to  collectively 
bargain  their  salaries  and  other  terms  and  conditions  of 
employment,  apply  to  City  officers? 


No. 


CONCLUSION 


ANALYSIS 


At  the  November  5,  1991  general  municipal  election,  San 
Francisco  voters  adopted  Proposition  B,  the  "collective 
bargaining  charter  amendment."   The  analysis  prepared  by  the 
Ballot  Simplification  Committee  and  printed  in  the  Voter 
Information  Pamphlet  sets  out  the  primary  purpose  of 
Proposition  B: 

Proposition  B  is  a  charter  amendment  that  would  allow 
employee  organizations  representing  most  City  workers 
to  negotiate  wages,  hours,  benefits  and  other  working 
conditions  through  collective  bargaining.   Employee 
organizations  would  have  a  choice  of  this  extension  of 
collective  bargaining  or  having  their  terms  of 
employment  set  as  they  are  now.   The  decision  by  an 
employee  organization  to  choose  collective  bargaining 
would  be  permanent. 

Proposition  B  also  provides  that  the  salaries  of  employees  not 
represented  by  employee  organizations  will  be  set  by  the  Mayor 
subject  to  Board  of  Supervisors  approval. 


t15)  554-4283 


Room  206  City  Hall 


San  Francisco  94102-4682 


Magdalena  Jacobson  (2)  December  23,  1991 

You  have  asked  whether  City  officers,  as  defined  by  Charter 
section  1.103,  are  "employees"  who  are  covered  by  the  collective 
bargaining  provisions  of  Proposition  B.^^   Based  on  settled 
rules  of  statutory  construction,  we  conclude  that  the  collective 
bargaining  provisions  of  Proposition  B  do  not  apply  to  City 
officers. 

First,  and  most  fundamentally.  Proposition  B  does  not 
include  the  word  "officers"  when  describing  its  coverage: 

These  Sections  8.409  through  8.409-6,  inclusive,  shall 
apply  to  miscellaneous  employees  as  described  in 
Section  8.401  of  this  charter  and  including  employees 
of  San  Francisco  Unified  School  District  and  San 
Francisco  Community  College  District  to  the  extent 
authorized  by  state  law.   [Emphasis  added.] 

(Charter  section  8.409-1.) 

The  omission  of  any  reference  to  officers  in  Charter  section 
8.409-1  is  significant  when  contrasted  to  the  language  of  Charter 
section  8.401,  to  which  section  8.409-1  refers: 

This  section  shall  apply  to  all  officers  and  employees 
except  those  whose  compensations  are  specified  in  this 
charter  and  except  those  covered  in  Sections  8.402, 
8.403,  8.404  and  8.405.   (Emphasis  added.) 


\/     Charter  section  1.103  provides: 

The  officers  of  the  city  and  county  shall  be  the  officers 
elected  by  the  vote  of  the  people,  members  of  the  board  of 
education,  members  of  boards  and  commissions  appointed  by 
the  mayor,  members  of  the  juvenile  probation  and  adult 
probation  boards  or  committees,  members  of  the  board  of  law 
library  trustees,  the  superintendent  of  schools,  the  clerk 
of  the  municipal  court,  the  secretary  and  jury  commissioner 
of  the  superior  court,  the  executive  appointed  by  each 
board  or  commission  as  the  chief  executive  officer  under 
such  board  or  commission,  the  controller,  the  chief 
administrative  officer,  the  head  of  each  department  under 
the  chief  administrative  officer  and  the  coroner,  public 
administrator,  county  clerk,   tax  and  license  collector, 
recorder,  registrar  of  voters,  horticultural  commissioner, 
sealer  of  weights  and  measures,  and  such  other  officers  as 
may  hereafter  be  provided  by  law  or  so  designated  by 
ordinance. 
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The  compensations  of  the  attorney  appointed  by  the 
public  administrator  and  of  all  elective  and 
appointive  officers  of  the  city  and  county,  except 
members  of  the  board  of  supervisors  and  of  other 
boards  and  commissions,  the  superintendent  of  schools 
and  members  of  the  several  ranks  of  the  police  and 
fire  departments,  shall  be  fixed  in  accordance  with 
the  salary  standardization  provisions  of  this 
section.   [Emphasis  added.] 

Accordingly,  while  Charter  section  8.409-1  makes  no 
reference  to  City  officers.  Charter  section  8.401  explicitly 
distinguishes  between  employees  and  officers  and  includes  both 
within  its  coverage.   In  fact,  section  8.401  includes  a  separate 
paragraph  to  emphasize  that  the  compensation  of  the  elective  and 
appointive  officers  is  set  by  salary  standardization.   If 
officers  were  not  intended  to  be  distinguished  from  employees, 
there  would  have  been  no  need  for  this  second  paragraph  of 
Charter  section  8.401. 

This  distinction  between  officers  and  employees  is  found 
throughout  the  Charter;  these  provisions  make  clear  that  when  the 
Charter  intends  to  cover  officers  as  well  as  employees,  it  does 
so  explicitly.   (See  e.g.  Charter  §§  1.101,  3.301,  3.500,  8.101, 
8.105,  8.408  and  8.420,  all  of  which  expressly  include  employees 
and  officers  within  their  application.)^''  The  distinction 
between  officers  and  employees  is  also  recognized  in  the 
California  Constitution  and  common  law.   (See  Cal.  Const.,  art 
XI,  §§  4,  5,  and  10;  Citv  Council  v.  McKinlev  (1978)  80 
Cal.App.3d  204,  207;  see  also  San  Francisco  City  Attorney  Opinion 
No.  517  (1952)  [distinguishing  between  "appointive  offices'*  and 
"appointive  positions"].) 


2/  Although  section  8.407  does  not  mention  officers,  and 
nonetheless  has  been  applied  to  officers,  there  is  simple 
explanation  for  this  result.   Section  8.407  was  added  solely  to 
serve  in  the  application  of  section  8.401.   In  other  words,  in 
practice  section  8.407  is  simply  a  subdivision  of  charter  section 
8.401.   Since  section  8.401  had  already  stated  that  it  applied  to 
officers  as  well  as  employees,  there  was  no  need  for  section 
8.407  to  repeat  this  fact.   Proposition  B,  on  the  other  hand,  was 
not  adopted  to  clarify  the  operation  of  section  8.401.   On  the 
contrary.  Proposition  B  is  intended  to  enable  broad  classes  of 
individuals  acting  through  their  designated  representative  to 
withdraw  from  the  coverage  of  section  8.401  and  collectively 
bargain  their  salaries  and  other  employment  benefits. 
Accordingly,  the  omission  of  the  word  "officer"  from  the  section 
8.409-1  is  significant. 
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Even  more  significantly,  some  provisions  of  Proposition  B 
explicitly  refer  to  officers  as  well  as  employees  where  it  is 
deemed  appropriate.   For  example,  section  8.409-3  describes  the 
respective  duties  of  the  parties  after  a  Memorandum  of 
Understanding  has  been  approved  under  Proposition  B: 

M 

Agreements  reached  pursuant  to  this  part  by  the 
authorized  representatives  for  the  City  and  County  of 
San  Francisco,  on  behalf  of  its  departments,  boards 
and  commissions,  and  the  authorized  representatives  of 
recognized  employee  organizations,  once  adopted  by  the 
board  of  supervisors,  shall  be  binding  on  the  City  and 
County  of  San  Francisco,  and  on  its  departments, 
boards,  commissions,  officers  and  employees  and  on  the 
recognized  employee  organizations  and  their 
successors,  and  all  employees  in  classifications  they 
represent . 

Under  settled  rules  of  statutory  construction,  the  omission 
of  the  word  "officer"  in  that  section  of  Proposition  B  describing 
its  coverage  is  significant.   The  absence  of  the  term  indicates 
that  the  collective  bargaining  provisions  of  Proposition  B  were 
not  intended  to  allow  officers  to  collectively  bargain  under  the 
provisions  of  this  charter  amendment.   As  one  court  has  explained: 

The  fact  that  a  provision  of  a  statute  on  a  given 
subject  is  omitted  from  other  statutes  relating  to  a 
similar  subject  is  indicative  of  a  different 
legislative  intent  for  each  of  the  statutes. 
[Citations.]   Where  a  statute  with  reference  to  one 
subject  contains  a  certain  vital  word,  omission  of 
that  word  from  a  similar  statute  is  significant  to 
show  a  different  intention. 

(Hennioan  v.  United  Pac.  Ins.  Co.  (1975)  53  Cal.App.3d  1,  8; 
Phillips  V.  San  Luis  Obispo  County  Department  of  Animal 
Regulation  (1986)  183  Cal.App.3d  372,  379  ["Where  the  Legislature 
has  employed  a  term  or  phrase  in  one  place  and  excluded  it  in 
another,  it  should  not  be  implied  where  excluded"];  People  v. 
Woodhead  (1987)  43  Cal.3d  1002,  1010.)   Accordingly,  the  omission 
of  the  word  "officer"  from  that  section  of  Proposition  B  that 
defines  its  coverage  is  strong  evidence  that  its  collective 
bargaining  provisions  were  not  intended  to  apply  to  officers. 

This  conclusion  is  supported  by  other  rules  of  statutory 
construction.   Under  the  Meyers  Milias  Brown  Act  (Government  Code 
§§  3500  et  seq. ;  "MMBA"),  elected  officials  are  not  considered 
employees  who  can  join  or  be  represented  by  public  employee 
organizations.   (Government  Code  §3501.)   Because  elected 
officials  will  not  be  represented  by  an  employee  organization  as 
of  January  2,  1992,  if  Proposition  B  were  applied  to  City 
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officers,  the  salaries  and  benefits  of  elected  officers  would  be 
set  by  the  Mayor  and  approved  by  the  Board  of  Supervisors.  This 
construction  of  Proposition  B  would  lead  to  two  absurd  results. 

First,  elected  officers  would  be  treated  differently  than 
other  City  officers,  although  nothing  in  Proposition  B  suggests 
that  voters  intended  such  a  result.   Second,  and  more 
significantly,  this  reading  of  Proposition  B  would  mean  that 
under  the  collective  bargaining  provisions  of  Proposition  B,  the 
Mayor  would  set  his  or  her  own  salary,  an  inherent  conflict  of 
interest.   The  canons  of  statutory  construction  disfavor 
interpretations  leading  to  absurd  results.   (California  Mfrs. 
Assn.  V.  Public  Utilities  Commission  (1979)  24  Cal.3d  836,  844; 
County  of  Fresno  v.  Clovis  Unified  School  Dist.  (1988)  204 
Cal.App.3d  417,  427;  Boslev  Medical  Group  v.  Abramson  (1984)  161 
Cal.App.3d  284,  291.) 

Further,  "in  ascertaining  legislative  intent,  the  courts 
should  consider  not  only  the  words  used,  but  should  also  take 
into  account  other  matters,  such  as  the  object  in  view,  the  evils 
to  be  remedied,  the  history  of  the  times,  legislation  upon  the 
same  subject,  public  policy  and  contemporaneous  construction." 
(Steilberg  v.  Lackner  (1977)  69  Cal.App.3d  780,  785.)   As  noted 
above,  the  primary  purpose  of  Proposition  B  is  to  allow  employees 
represented  by  employee  organizations  to  choose  to  bargain 
collectively  over  their  salaries  and  benefits  (with  disputes 
settled  by  arbitration)  rather  than  having  them  set  under  the 
Charter.   It  is  the  expressed  policy  of  Proposition  B  that  by 
providing  collective  bargaining  and  arbitration  of  disputes,  such 
disputes  could  be  resolved  "peacefully  and  equitably"  without  the 
possibility  of  strikes. 

Including  officers  within  the  scope  of  Proposition  B  would 
not  further  this  express  policy.   Indeed,  as  noted  above,  elected 
officials  are  not  even  considered  employees  eligible  to  join 
employee  organizations  under  MMBA.   This  fact  lends  further 
support  to  the  conclusion  that  the  collective  bargaining 
provisions  of  Proposition  B  were  not  intended  to  apply  to  City 
officers. 

Moreover,  it  would  appear  that  including  officers  with  the 
scope  of  Proposition  B's  collective  bargaining  provisions 
contravenes  public  policy.   As  the  California  Supreme  court  has 
recognized,  "supervisory  or  managerial  employees  are  routinely 
excluded  from  the  bargaining  units  under  the  National  Labor 
Relations  Act."   (Fire  Fighters  Union  v.  Citv  of  Valleio  (1974) 
12  Cal.3d  608,  618.)   The  policy  behind  this  rule  is  clear.   It 
would  be  anomalous  for  managers,  who  by  definition  represent  the 
employer  in  its  dealings  with  employees,  in  essence  to  sit  on 
both  sides  of  the  bargaining  table.   This  is  particularly  true 
with  respect  to  City  officers,  who  include  among  their  ranks  the 
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head  of  every  City  department.   At  least  with  respect  to 
negotiations  with  those  department  heads,  the  City  would  be 
without  a  departmental  official  to  represent  the  City's 
interests.   Accordingly,  public  policy  favors  a  construction  of 
Proposition  B  that  excludes  City  officers  from  that  measure's 
coverage. 3./  ' 

Further  support  is  found  in  legislative  history  of  the 
Charter.   Before  1971  Charter  recodification,  the  Charter 
contained  a  distinct  section  that  was  limited  to  making  clear 
that  the  salaries  for  "elective  and  appointive  officers  of  the 
city  and  county"  would  be  set  by  salary  standardization.   (Former 
charter  section  151.1.)   When  the  charter  was  recodified  in  1971, 
the  language  of  section  151.1  was  relocated  to  the  the  second 
paragraph  of  section  8.401,  set  out  above.   However,  that 
relocation  of  this  provision  was  not  intended  to  effect  any 
substantive  changes.   (See  Charter  §  11.104.)4./   The  historical 
differentiation  between  employees  and  officers  further  supports 
the  conclusion  that  by  using  only  the  word  "employees"  in  the 
collective  bargaining  provisions  of  Proposition  B,  the  voters  did 
not  intend  to  include  officers. 

CONCLUSION 

For  the  reasons  discussed  above,  we  conclude  that  the 
collective  bargaining  provisions  of  Proposition  B  do  not  apply  to 
officers,  as  defined  in  Charter  section  1.103.   Accordingly, 
these  officers  will  continue  to  have  their  salaries  determined  by 


3./  We  recognize  that  under  the  MMBA  the  only  supervisory 
employees  who  are  excluded  from  the  definition  of  employees  are 
elected  officials.   This  feature  of  MMBA,  however,  has  been 
questioned.   (Grodin,  Public  Employee  Bargaining  in  California; 
The  Mevers-Milias-Brown  Act  in  the  Courts.  23  Hast.  L.J.  719,  740 
(1972)  ["The  act  appears  to  extend  representation  rights  to 
supervisory  and  managerial  employees  without  regard  to  their 
position  in  the  hierarchy  —  a  highly  questionable  proposition  to 
begin  with  in  view  of  the  inevitable  conflicts  of  interest 
involved"].)   Accordingly,  while  for  the  purposes  of  MMBA, 
non-elected  City  officers  may  choose  to  collectively  bargain  with 
the  City,  nothing  in  that  law  or  Proposition  B  compels  the 
conclusion  that  officers  were  intended  to  be  covered  by 
Proposition  B. 

4/   Section  11.104  provides  that  "[i]n  case  of  any 
inconsistency  .  .  .  between  the  provisions  of  any  section  of  this 
recodified  charter  and  the  corresponding  portion  of  the  charter 
of  January  8,  1932,  as  amended,  effect  shall  be  given  for  all 
purposes  whatsoever  to  the  portion  of  the  charter  of  January  8, 
1932,  as  amended." 
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the  salary  standardization  process  set  out  in  Charter  section 
8.401  and  8.407. 

Respectfully  submitted. 


BURK  E.  DEI/VENTHAL 

RANDY  RIDDLE 

Deputy  City  Attorneys 


APPROVED ; 


%    -f^r^^!^ 


LOUISE  H.  RENNE 
City  Attorney 
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